Case Briefing
 
A most important fact to remember in reading law is that it is often a tedious and slow process; plan to spend a great deal of time reading and re-reading a judicial decision.  Opinions are often long and drawn out.  However, more difficult than sheer length are the style and argumentation of these opinions.  Argumentation is often very subtle and involved; key words, phrases, or points are not underlined and often do not emerge on a first reading.  Thus, it is the reader’s task to ab​stract the essence of the controversy and precisely identify the court’s ruling.  This is what is meant by briefing a case.  It involves summarizing and condensing in brief and concise form the nature of the controversy, the court's opinion, and its ruling.  The pertinent parts of briefing are summarily discussed below:


I.  FACTS.  Facts are exactly that -- the record of the dispute established in the courts below.  Why is there a controversy?



II.  ISSUE(S).  All judicial opinions are framed around what the court believes to be the core questions presented by the case before it.  Each decision, thus, focuses on and authoritatively an​swers the issues treated by the court.  The disposition of these issues is largely the basis of stare decisis -- the doctrine of precedent.  This doctrine holds that similar cases should be treated simi​larly.  This gives the law a measure of continuity and certainty.  Precedent also limits the discretion of judges.



III.  HOLDING.  This addresses the court's disposition of the issue(s) before it.  Since is​sues are always phrased as questions (e.g., “Does provision of maternity leave solely to women violate the equal protection clause of the Fourteenth Amendment?”), the holding is stated dichoto​mously as either “yes” or “no.”



IV.  REASONING.  In this section of the brief you reconstruct and summarize in your own words the central reasoning (or argumentation) used by the court to answer the issues it addresses.  Much of the written opinion will not be directly germane in that it will deal with subsidiary points-- points not directly relevant to the core issue at hand.  This subsidiary discussion is called obiter dicta, and it has a number of interesting uses.  However, it is irrelevant to the disposition of the issue at hand in the specific case before the court.



V.  DECISION.  Describes the final action of the court (e.g., reversed, remanded, affirmed, vacated, etc.).


VI.  CONCURRENCES.  The reasoning in all concurring opinions should be summarized in this section of the brief.  Justices can concur in the majority position in one of two ways, and precisely how they concur is very important.  First, they can concur in the opinion of the court.  This means that they agree with the reasoning used by the majority in settling the issue in the case.  Second, they can concur in the judgment of the court.  This means that they agree with the result of the majority’s disposition of the case (e.g., reverse, affirm, etc.), but for reasons different from those offered by the majority.  Because of this disagreement with the reasoning of the majority, the votes of these justices do not count as an endorsement of the result reached by that opinion.  Traditionally, the establishment of a controlling doctrine requires that at least five members of the court agree to the reasoning offered by the majority.  

You will find that, over time, not only do written concurrences increase, but that their centrality to the meaning of any given  Court decision (e.g., Does it establish a precedent binding on lower state and federal courts?) grows more important as well.  They are also significant indicators of the decision-making dynamics on the Court (e.g., coalitions, voting behaviors, tensions over the substance and direction of doctrinal development).  As such, you want to track these opinions very closely.



VII.   DISSENTS.  Sometimes there are justices who do not agree with either the reasoning used or result reached by the majority.  These justices write to express the basis of their disagree​ment with the majority.  The reasoning in all dissenting opinions should be summarized in this section of the brief.


VIII.  SIGNIFICANCE.  This section of the brief discusses why the case is important.  For example, it can note significant deviations from past doctrine or the extension of previous doctrine.

Given the focus of the class, it is also useful to note in your brief who writes which opinions, and who joins which blocs.  Shifts in judicial alignments will often influence the outcome of a given case or string of cases.

A good brief will be short (at most a page and a half long) and an invaluable aid to preparation for rigorous class discussion and examinations.  I strongly recommend that students brief all cases given full length treatment in the texts and the photocopied reader.

� Much of what is printed here is drawn from Samuel Krislov, Judicial Process and Constitutional Law, 1972.





